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SBC Communications Inc. ("SBC") respectfully files these comments in response to

BellSouth Corporation's ("BellSouth") "Petition for Reconsideration and Clarification." These

comments are submitted on behalf of SBC and on behalf of each of its BOC subsid.iaries, Nevada

Bell, Pacific Bell, and Southwestern Bell Telephone Company.

ARGUMENT

SBC adopts and supports BellSouth's positions in its petition. SBC is conc:erned that, in

the its haste to meet statutory deadlines and to accelerate the complaint process, the Commission

not sacrifice fundamental fairness or - more seriously - constitutional due process. There will

be some complaint matters that will be suited to the newly adopted accelerated procedures.

Others, however, will not. It is the ones that will not be suited to these procedure:s that most

concern SBC. The following comments are in addition to those made by BellSouth.
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A. Automatic Document Production.

In some small cases, the so-called "automatic" document production may not be onerous.

In large cases, it will be. Regardless, for large corporate entities, whether the case is large or

small, this automatic document production will always be fraught with danger. It will be

extremely difficult, if not impossible, for larger corporate entities to know whether they have

fully complied with this discovery rule by the deadline for production. Given the structure of

such entities, it is not infrequent that, even under other rules in other forums that provide more

time to produce documents, documents and other tangible things are not timely produced and

production has to be supplemented. Often this inadvertent failure to timely produce is viewed

with suspicion, and the opposing party seeks sanctions. It is frequently difficult to determine

whether non-production was truly inadvertent or purposeful.

Because of this and in light of the Commission's own admonition that "swift and effective

sanctions will be necessary to ensure against attempts to prolong Accelerated Docket

proceedings through discovery delay or abuse,"1 SBC anticipates that serious sanctions await

corporate entities that inadvertently failed to disclose relevant documents and other tangible

things. 2 SBC believes that it is better to give the parties sufficient time to produce the relevant

documents and other tangible things and thereby significantly reduce the chances of inadvertent

non-production. Moreover, SBC urges the adoption of the federal-district-court discovery

I In the Matter ofImplementation ofthe Telecommunications Act of1996, Second Report and Orde~, FCC No. 98
154, CC Docket No. 96-238, 11 65 (Released July 14, 1998).
2 These sanctions could include denying or limiting discovery and/or excluding evidence. Id.
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standard - the relevant-to-disputed-facts standard - in lieu of the Commission's likely-to-bear

standard.

B. Ex Parte Rules.

The Commission's finding that its new Accelerated Docket proceedings won't offend the

Commission's ex parte rules is without merit. Even beyond BellSouth's valid points ,md any due

process considerations, the finding is unwise. Like the Commission's decision to require staff-

supervised settlement discussions, this finding undermines the process itself. Settlement

discussions should encourage freewheeling and frank discussions between the parties. The

Commission's decision to have the finder-of-fact - the staff- supervise those discussions will

require parties to hold back, fearing that such discussions would adversely impact the findings of

fact.

Likewise, the Commission's decision with respect to the ex parte rules will corrode

confidence in the proceedings. One party - most likely the defendant - will fear that the

matter has already been resolved against his or her interests in those ex parte discussions. It is

the appearance of impropriety that ought to concern the Commission. The hallmark of the

Accelerated Docket or any other docket should be confidence in the process itself This finding

and the resulting appearance jeopardize that confidence.

C. Extensions of Time.

SBC believes the Accelerated Dockets should be the most flexible proceedings. Time

constraints would seem to argue against flexibility; yet the speed of the process is supposed to
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serve the needs of the parties. It should not be a case of speed for speed's sake. Granting

extensions of time, especially for conflicts in the schedules of witnesses and attorneys, is critical.

In creating the Accelerated Docket, the Commission has created a proceeding that will

pop up in the middle of everyone's calendar without notice. Other matters - especially state

commission proceedings and trials - that have been scheduled for months will be affected. The

resources of the common carriers are far from infinite, especially in this era of competition. If

the Accelerated Document lacks the flexibility to make room for these long-standing scheduled

events, then justice will not be served in either.

CONCLUSION

SBC respectfully requests that the Commission grant BellSouth's petition for the reasons

set forth in the original petition and in these comments.

Respectfully submitted,

Robert M. Lynch
Durward D. Dupre
Michael J. Zpevak
William A. Brown

September 23, 1998

One Bell Plaza, 30th Floor
P. O. Box 655521
Dallas, TX 75265-5521
(214) 464-3454
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